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PURPOSE

To direct procedures for the Westchester County Department of Correction and its employees as
related to the confinement of foreign nationals.

To ensure that foreign nationals are appropriately notified of their rights and obligations as related
to the enforcement of immigration laws.

To maintain procedures that allow for the sharing of appropriate information between law
enforcement agencies.

To ensure that all county residents are treated fairly in any part of the justice system and that
immigrants will be more confident in working with law enforcement.

POLICY
It shall be the policy of the Department of Correction to ensure that interaction by and between

Federal Immigration Authorities, their personnel and foreign nationals in Department custody are
consistent with federal, state and local law.
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It shall be the policy of the Department of Correction to abstain from (i) performing the duties of
Federal Immigration Authorities; (ii)) engaging in the enforcement of federal immigration law;
and/or (iii) accepting requests from Federal Immigration Authorities to assist in the enforcement of
federal immigration laws.

DEFINITIONS

Citizenship or Immigration Status means an inmate’s citizenship of the United States or any
other country and/or an inmate’s statutory or regulatory right to reside in or otherwise be present
in the United States as determined under the Federal Immigration and Nationality Act.

Civil Immigration Detainer/Hold Request means a request issued pursuant to 8 C.F.R. § 287.7,
or any similar request by Federal Immigration Authorities asking an agency to maintain custody of
an inmate currently in its custody beyond the time the inmate would otherwise be eligible for
release, in order to facilitate the inmate’s transfer to Federal Immigration Authorities, its form and
content, including but not limited to United States Department of Homeland Security (DHS) Form
[-247A (sample attached hereto).

Federal Immigration Authorities means any agency (or inmate employed by or acting as an
agent of the federal government) charged with enforcement of the civil provisions of the
Immigration and Nationality Act, including but not limited to United States Immigration and
Customs Enforcement, United States Customs and Border Protection and United States
Citizenship and Immigration Services.

Exigent Circumstances are instances, occurrences or factors which may present a threat to
institutional safety or physical harm to third parties including sworn or civilian staff, inmates
(including subijects), visitors and/or members of the community at large.

Foreign National is any person who is not a citizen of the United States.

Inmate is any person in the custody of the Department of Correction and may be used
interchangeably with prisoner, detainee (and shall also apply to any individual being lawfully
received into Department custody) .

Judicial Warrant means a warrant based on probable cause and issued by a federal judge as
established in Article Ill of the United States Constitution or a federal magistrate judge, or a judge
or magistrate of a court of competent jurisdiction. This does not include an administrative warrant
or any other document issued or signed by employees of the Department of Homeland Security or
the Department of Justice relating solely to federal immigration law.

Confidential Information means any information obtained and/or maintained by the Department
of Correction or other County agencies or employees that has been deemed confidential by
federal or state statute or regulation, and/or relating to an inmate’s sexual orientation, status as a
victim of domestic violence or sexual assault, status as a victim of a crime, status as a crime
witness, or status as a recipient of public assistance.
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Non-Public Information means information not readily accessible by search within the public
domain and/or which requires access to government records not generally available for public
review, including but not limited to an inmate’s home address, work address, email address, past
or future release dates, or income tax records.

Targeted Immigration Profiling refers to a practice of focusing on inmates for suspicion of
criminal activity based on Citizenship or Immigration Status, national origin or place of birth.
Terrorist Activity is premeditated, politically motivated violence perpetrated against
noncombatants by subnational groups or clandestine agents.

Westchester County Department of Public Safety Services means the County-level police
agency with the statutory authority to conduct investigations into crimes occurring on County
property (including this facility).

PROCEDURES

A. INTAKE PROCEDURES

1. Consistent Application of Procedures

The Department and its employees shall utilize the same booking, processing, release,
and transfer procedures, policies, and practices for all inmates, regardless of their actual or
suspected Citizenship or Immigration Status, place of birth or national origin.

2. Citizenship and Immigration Status Inquiries

The Department shall not inquire about or investigate the Citizenship or Immigration Status
(defined above) or country of birth or place of birth of an inmate, unless:

¢ Required by federal or state statute, regulation or case law;

e Where permissible, such as where an inmate’s receipt of a service or benefit is
contingent upon his/her Citizenship or Immigration Status;

e Performed in conjunction with the Westchester County Department of Public Safety or
other criminal justice agencies and related to the investigation of a possible non-
immigration related crime;

¢ Upon the voluntary and informed consent of the inmate.

3. ‘Place of Birth’ and Other Appropriate Inquiries

In accordance with New York Correction Law § 500-f, at intake the Department shall
inquire as to an inmate’s place of birth. Such information shall be entered into ELITE and
be considered a permanent public record.

Recognizing that the Department may be required to maintain data regarding race, sex,
gender identity, sexual orientation, religion, ethnicity and/or place of birth (national origin),
resources and resulting information shall not be used for the purposes of Targeted
Immigration Profiling.
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4. Communication With Federal Immigration Authorities

The Department shall not communicate with Federal Immigration Authorities about an
inmate unless:

e required by federal or state statute, regulation, or case law; or
¢ related to the investigation of a possible non-immigration related crime; or

e there is probable cause to believe that an inmate has illegally re-entered the country
after a previous order of removal or return as defined by 8 U.S.C. § 1326, and the
inmate has been convicted at any time of a felony under the New York State Penal
Law, or a federal crime or a crime under the law of another state, either of which would
constitute a predicate felony conviction; and/or

e There is probable cause to believe that the inmate has or is engaged in Terrorist
Activity.

The foregoing shall not:

e Restrict in any way the sending or receiving of information to or from any local, state, or
federal agency regarding Citizenship or Immigration Status, lawful or unlawful, of any
inmate if possessed by the Department (NOTE: While the Department will not
affirmatively inquire into Citizenship or Immigration Status, such information may be in
its possession from previously cached data or other sources. If so, that information
may be provided to Federal Immigration Authorities upon their request); and/or

e Prohibit the Department or its employees from obtaining information regarding an
inmate’s Citizenship or Immigration Status from the National Crime Information Center
(NCIC) or other official data repositories for operationally-related reasons, such as the
awarding of grants or recoupment of incurred costs.

B. RIGHTS OF FOREIGN NATIONALS.

1. Prohibited Threats.

At no time will an employee threaten to contact Federal Immigration Authorities or to
transmit any information about any inmate’s Citizenship or Immigration Status to Federal
Immigration Authorities. Engaging in such behavior will subject an employee to discipline
pursuant to his/her respective Code of Conduct and collective bargaining agreement as
applicable.

2. Universal Access to Services.

The Department and its employees shall make any and all services (including but not
limited to recovery/rehabilitative programs, health care and administrative complaint
procedures such as formal/informal resolution of grievances) available to eligible inmates
regardless of their Citizenship or Immigration Status.
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When assessing eligibility for or providing services or benefits, the Department and its
employees shall not inquire about or request proof of Citizenship or Immigration Status,
unless the receipt of such services or benefits is contingent upon an inmate’s Citizenship
or Immigration Status, or when required by federal or state statute, regulation, or case law.

When an inquiry or request for proof regarding Citizenship or Immigration Status is
permissible, the inquiry or request should be limited in scope to what is necessary to
evaluate eligibility or comply with the relevant law/program.

3. Federal Immigration Authorities’ Rights and Obligations.

All interaction between Federal Immigration Authorities and inmates in Department custody
must be adequately documented and supported by relevant legal precedent.

Federal Immigration Authorities are expected to provide copies of any and all relevant
documents to the Department prior to engaging in action related to an inmate in custody.
NOTE: The most commonly used document is a Civil Immigration Detainer/Hold Request
(DHS Form 247-A).

Federal Immigration Authorities may interview inmates in Department custody (i) upon
presentation of a Judicial Warrant; or (ii) upon the voluntary and informed consent of the
inmate.

A Federal Immigration Authority’s request to interview an inmate in Department custody
shall be in in_writing, delivered by one of the following methods: (i) in-hand to a
Department supervisor (i.e. Booking Sergeant, Front House Sergeant, Litigation Sergeant,
Patrol  Captain or higher ranking authority); (i) e-mailed to DOC-
Immigration@westchestergov.com); or (iii) by submission of a facsimile to Booking at (914)
231-1233 or (914) 813-4682.

4. Internal Tracking of ICE Activity; Delivery of ICE-Generated Documents to Subjects.

Federal Immigration Authorities’ written requests to interview and resulting interviews of
inmates in custody will be lodged in ELITE under the already-existing field of “Immigration
Enforcement Officer.”

Upon the Department’s receipt of ICE-generated documents related to an inmate in its
custody, the inmate shall be escorted to Booking and (i) provided with written notification
that the document has been received (Notice of Delivery of Immigration-Related
Document, WCDOC Form 1, attached); (ii) be promptly provided with a copy of that
document.

All ICE-Generated Documents and WCDOC Form 1s and 2s are to be scanned into the
inmate’s inmate On Base record by a Booking Classification Officer.
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5. Inmates’ Rights Related to Interviews.
Pre-Interview Notices.

All inmates in Department custody of the Department of Correction shall be notified of their
rights related to interviews by Federal Immigration Authorities. Such notifications shall be
made: (i) through signage in appropriate facility areas (i.e. Booking and in holding cells
attendant to the visiting room); (ii) through the Inmate Handbook; and (iii) by way of a Notice of
Rights of Foreign Nationals and Interview Consent Form (WCDOC Form 2, attached),
presented to the inmate prior to any interview by Federal Immigration Authorities.

All such notifications shall advise the inmate:

¢ That information about the inmate may be transmitted to one or more Federal Immigration
Authorities;

e That any interview with Federal Immigration Authorities is voluntary, may be declined and
that the inmate may choose to be interviewed only with legal counsel present;

¢ That the inmate has the right to remain silent and refuse to speak to Federal Immigration
Authorities;

e That the inmate has the right to consult an attorney at his/her expense before contact with
Federal Immigration Authorities; and

¢ That anything the inmate communicates to Federal Immigration Authorities may be used
against them.

The foregoing documents/signs shall be made available/posted in English, Spanish,
Portuguese, French, Haitian Creole, Italian, and any other language spoken by at least five
percent (5%) of Westchester County population based on the most recent census.

In the event that an inmate does not speak one of the above reference languages and
requires assistance with interpretation of the same, a Booking supervisor shall be notified and
shall arrange for such services via the Department’s Language Line (available via a dedicated
system within the Booking area clinic).

Pre-Interview Procedures/Documentation of Consent.

Inmates identified by Federal Immigration Authorities as interview subjects shall be called to
Booking. The Classification Officer shall advise each inmate of the Federal Immigration
Authorities’ request that he/she be interviewed. The inmate shall be supplied with WCDOC
Form 2 (attached) and will determine whether he/she consents or declines to be interviewed.

If the inmate CONSENTS to be interviewed, he/she shall check the appropriate box on Form
2, sign and date it. The inmate shall then be escorted to the Visit Search area for customary
screening and will then be interviewed. Absent Exigent Circumstances, all interviews of
inmates by Federal Immigration Authorities will take place in Visit Room B, monitored by the
Visit Control Officer.
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If the inmate DECLINES to be interviewed, he/she shall check the appropriate box on Form 2,
sign and date it. The inmate shall then be escorted back to his/her housing unit.

Post-Interview Procedures/Documentation of Outcome.

When interviews are completed, Federal Immigration Authorities shall report to the
Classification Officer whether they are lodging Civil Immigration Detainer/Hold Request or
other legal process. If lodged, the Classification Officer shall be provided with a copy of that
document.

The Classification Officer shall thereafter perform the following tasks:

¢ [f a Detainer/Hold Request or other document was lodged, the inmate is to be summoned
to Booking and provide with a copy of the document and shall complete WCDOC Form 1
(attached) acknowledging receipt of that document;

e Complete an On Base record for each inmate;

e Scan copies of the interview request list, and Forms 1 and 2 (and/or associated
documents) into each inmates’ On Base record; and

¢ File a hard copy of these documents in each inmate’s booking folder.

(=]

. Rights of Communication With Consular Officials
A foreign national shall be free to communicate with consular officials of his/her nation.

Consular officials shall be free to visit, converse and correspond with any foreign national
and to arrange for representation in accordance with Department policies.

Any correspondence from consular officials to any foreign national shall be delivered
without undue delay.

. PROHIBITED ACTIVITIES/ACCESS TO COUNTY RESOURCES

The Department and its employees shall not perform the duties of Federal Immigration
Authorities, including:

e Engaging in or assisting the enforcement of federal immigration law; and/or

e Stopping, questioning, interrogating, investigating, or arresting an inmate based upon
actual or suspected Citizenship or Immigration Status or country of birth.

Department facilities, funds, personnel and/or other resources may not be used (i) for the
detention of inmates by Federal Immigration Authorities; or (ii) to detect or apprehend inmates
based solely on their actual or suspected Citizenship or Immigration Status.

Federal Immigration Authorities are prohibited from accessing Department equipment or areas
not available to the general public, unless required by exigent circumstances.
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D. RELEASES FROM CUSTODY AND PROHIBITIONS ON DELAY/DETAIN/ TRANSFER

The Department and its employees shall not delay an inmate’s release from custody because
of any one or more of the following:

e His/her actual or suspected Citizenship or Immigration Status, place of birth or country of
birth;

¢ The existence of a Civil Immigration Detainer/Hold Request (DHS Form 1-247A);

e A request from Federal Immigration Authorities for Notification about, transfer of, detention
of, or interview of an inmate.

The Department and its employees shall not detain or transfer an inmate based upon a Civil
Immigration Detainer/Hold from Federal Immigration Authorities, unless accompanied by a
Judicial Warrant.

Upon the discharge of an inmate who has been the subject of an interview or filing of a
Detainer Hold/Request by Federal Immigration Authorities, a Booking Officer will:

e Complete the On Base record indicating the reason for release of the inmate (the
customary Booking release terms shall be utilized); and

e |[f the inmate was released during a local court appearance and has not returned at the
conclusion of the business day, the 2300 to 0700 Booking Officer shall complete the On
Base record with the discharge notated as NFRC (Never Returned From Court).

. REVISIONS, REVIEW AND PUBLIC ACCESS TO POLICY.

The Department shall provide prompt written notice to the Westchester County Board of
Legislators as to any substantive changes to this Policy and Procedure and/or associated
practices regarding its interaction with Federal Immigration Authorities on civil immigration
matters.

Pursuant to the New York Public Officers Law and consistent with the time limitations
contained therein, this Policy and Procedure shall be made available to members of the public
upon request.

This policy shall be reviewed annually and updated as needed.

. POLICY ATTACHMENTS.

WCDOC Form 1: Notice of Delivery of Immigration-Related Document

WCDOC Form 2: Notice of Rights of Foreign Nationals and Interview Consent Form
WCDOC Notice of Rights of Foreign Nationals [Facility Signs]

DHS Form |-247A (Civil Immigration Detainer/Hold Request)

Sample Judicial Warrant



