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ACT 19 -~ 2018

TO: HONORABLE BOARD OF LEGISLATORS
COUNTY OF WESTCHESTER

Your Committee recommends passage of “An Act regarding the policy of the County of
Westchester regarding the treatment of individuals relating to their Citizenship or Immigration

Status.”

Your Committee is aware that many immigrants are frightened to cooperate with law
enforcement when they need assistance in their home community. In a study by the University
of Illinois, 45% of Latinos stated that they are less likely to voluntarily offer information about
crimes and are less likely to report a crime because they are afraid the police will ask them or
people they know about their immigration status.! Meanwhile, 70% of undocumented
immigrants report that they are less likely to contact law enforcement authorities if they are a
victim of a crime, according to the same report. This undermines the safety of all Westchester
residents. Your Committee is also aware that only about 690,000 (6.3%) of the approximately
11 million unauthorized immigrants estimated to be in the United States have been convicted of

a felony or serious misdemeanor.”

Your Committee believes that the proposed Act will ensure that all county residents are
treated fairly in any part of the justice system and that immigrants will be more confident in
working with law enforcement. Law enforcement authorities seek to facilitate cooperation and

develop relationships with immigrant communities in the investigation and prosecution of crime.

! See http://www.policylink.org/sites/default/files/INSECURE_COMMUNITIES REPORT FINAL.pdf.

2 See https://www.migrationpolicy.org/research/understanding-potential-impact-executive-action-
immigration-enforcement.
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This proposed Act includes provisions to encourage cooperation and foster positive relations
between county residents and law enforcement. Ultimately this Act will improve public safety

for all of Westchester’s residents.

Your Committee finds that although all Westchester County departments and agencies
and particularly the Departments of Public Safety, Correction and Probation are required to
follow all federal immigration laws, this proposed Act will ensure that individuals are not
stereotyped or discrimninated against by providing that County employees shall not inquire as to
immigration status or detain a person based solely on immigration status. This proposed Act also
provides that County employees shall not affirmatively communicate with federal immigration
authorities unless otherwise required to by federal law or for purposes of a criminal
investigation, and will allow individuals being interviewed by federal immigration authorities the
opportunity to have counsel present. This Act requires compliance with all federal immigration

legislation, regulations and state law.

Your Committee is aware that the 4th Amendment to the United States Constitution
protects us from unlawful search and seizure. Accordingly, the proposed Act provides that an
inmate’s release from custody shall not be delayed for a suspected federal immigration offense in
the absence of a judicial warrant or probable cause to believe the inmate has committed an

additional, non-immigration related crime.

Your Committee is advised that this proposed Act will prohibit affirmative

communication with federal immigration authorities regarding an individual’s immigration status
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unless said communication is required by state or federal law, or is related to the investigation of
a possible non-immigration related crime. In the event confidential or non-public information is
shared with federal immigration authorities, notification will be provided to the individual and
the individual’s attomey, if any. To be clear, in compliance with federal law (8 U.S.C. § 1373),
nothing in this proposed Act prohibits the County from sending or receiving information from
any local, state or federal agency regarding an individual’s citizenship or immigration status, so
long as such communication is otherwise required by state or federal law. The proposed Act
does not shield anyone involved in criminal conduct. The proposed Act does not create a
sanctuary for anyone involved in criminal conduct nor is it a sanctuary as to any law
enforcement, investigation, prosecution or imprisonment after having been found guilty of a

crime. Rather, it facilitates law enforcement investigation and prosecution of criminal offenses.

Your Committee has been advised that a federal court recently concluded that Section
1373 imposes no affirmative duty on a local government to actively cooperate with federal
immigration authorities. See City of Chicago v. Sessions, 264 F. Supp. 3d 933 (N.D. Ill. 2017).
Notably, the Attorney General of the United States has also taken the position that Section 1373
imposes no affirmative duty on local governments to actively coordinate with federal
immigration authorities. See City of Chicago v. Sessions, 2017 U.S. Dist. Ct. Motions LEXIS
441, at *9-10 (“In response to the Court’s questions, the Attorney General disclaimed, in clear
terms, that there were any such obligations, explaining that ‘the current administration_ very
much believes in the 10th Amendment and separation of powers, and so affirmative obligations
to actually go and employ the regulatory system would be one thing, but 1373 doesn’t require

that at all.”). The Attorney General’s position instead appears to be that Section 1373 requires
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County personnel to honor requests from federal immigration authorities for an individual’s
immigration status. See id. at *10 (“Section 1373 . . . just bars the City from having a policy that
bars itself the reporting of that information.”). This proposed Act takes the foregoing into
account, and sets forth constitutionally permissible procedures that will help assure just and fair

treatment for all Westchester County residents.

Your Committee is aware that a January 2017 Presidential Executive Order directs the
Attorney General to “ensure that jurisdictions that willfully refuse to comply with 8 U.S.C. 1373
(sanctuary jurisdictions) are not eligible to receive Federal grants.”’ A May 2017 memorandum
from the Attorney General clarifies that *“[a] jurisdiction that does not willfully refuse to comply
with [S]ection 1373 is not a ‘sanctuary jurisdiction’ as that term is used in [the Executive
Order].”* In part because the proposed Act explicitly mandates compliance with Section 1373
(see §§ 7, 15), your Committee believes it does not put any of Westchester’s federal grants at

risk.

Your Committee is also aware that the withholding of federal grants on the basis of so-
called “sanctuary” legislation is the subject of ongoing litigation across the United States. For
example, a federal district court in California recently issued a nationwide injunction against any
enforcement of the above-quoted portion of the January 2017 Presidential Executive Order. See
Cty. of Santa Clara v. Trump, 250 F. Supp. 3d 497 (N.D. Cal. 2017). A federal district court in

Illinois similarly granted a nationwide injunction against the Attorney General’s imposition of,

united-states/,

4 See https://www.justice.gov/opa/press-release/file/968146/download (emphasis added).
4
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inter alia, a requirement that local authorities provide federal agents advance notice of the
release of individuals suspected of immigration violations as a condition for certain grants. See
City of Chi. v. Sessions, 264 F. Supp. 3d 933 (N.D. Ill. 2017). And most recently, a federal
district court in Pennsylvania conducted a comprehensive examination of the relevant law, and
concluded that the City of Philadelphia’s policies intended to limit coordination with federal
immigration enforcement, which are similar to those in the proposed Act, did not run afoul of
Section 1373. See City of Phila. v. Sessions, No. 17-CV-3894 (MMB), 2017 U.S. Dist. LEXIS
188954 (E.D. Pa. Nov. 15, 2017). All of these decisions are currently on appeal to their
respective circuit courts, and the County Attorney’s office will monitor these appeals for any

implications on the proposed Act.

An affirmative vote of a majority of the voting strength of your Honorable Board is
required for approval of this Act. The effective date for the proposed Act is sixty days after
adoption, in order to aflow time for County departments to prepare for implementation of the

Act’s provisions.

Finally, as you know, this Honorable Board must comply with the requirements of the
State Environmental Quality Review Act (“SEQRA”). Your Committee is advised that the
Planning Department has reviewed the applicable SEQRA regulations (6 N.Y.C.R.R. Part 617),
and has determined that since the proposed action does not “change the use, appearance or
condition of any natural resource or structure,” or otherwise affect the environment, with respect
to SEQRA, this proposed Act does not constitute an action as defined in 6 N.Y.C.R.R. §

617.2(b), and as such, no further environmental review is required.
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In light of the aforementioned, your Committee, after careful consideration, recommends

adoption of this proposed Act.

Dated: 41/[11"0/) ] ( J0/8

White Plains, New York




FISCAL IMPACT STATEMENT

SUBJECT: Immigration Protection Act I lNO FISCAL IMPACT PROJECTED

OPERATING BUDGET IMPACT
To Be Completed by Submitting Department and Reviewed by Budget

SECTION A - FUND

[ X JGENERAL FUND [_]AIRPORT FUND [_]sPeciAL DISTRICTS FUND
SECTION B - EXPENSES AND REVENUES

Total Current Year Expense S -

Total Current Year Revenue S -

Source of Funds (check one): [:]Current Appropriations [____]Transfer of Existing Appropriations

|:|Additiona| Appropriations [:]mher {explain)

Identify Accounts:

Potential Related Operating Budget Expenses: Annual Amount  §$ -
Describe:

Potential Related Operating Budget Revenues: Annual Amount  $ -
Describe: This Act fully complies with all federal immigration legislation, regulations and

state law. The County accordingly expects no interruption in receipt of federal aid from the US

Department of Justice (DOJ) and Homeland Security {DHS).

Anticipated Savings to County and/or Impact on Department Operations:

Current Year: DOC believes additional staff, up to two Correction Officers, may be required to

maintain compliance with the Act. This analysis is ongoing.

Next Four Years:

Prepared by: Ryan Moore (\){ wz/ﬁ

Title: Assistant Budget DisEctor— Reviewed By AC_ \r~2i s €

Department: Budget Budget Director

Date: February 9, 2018 Date: l ko)




Memorandum
Department of Planning

TO: Linda Trentacoste
Associate County Attorney

FROM: David S. Kvinge, AICP, RLA, CFM %ﬁ\

Director of Environmental Planning
DATE: February 8, 2018

SUBJECT: STATE ENVIRONMENTAL QUALITY REVIEW FOR
IMMIGRANT PROTECTION ACT

Pursuant to your request for an environmental review of the above referenced action, the
Planning Department has determined that no environmental review is necessary.

The action involves an act of the Board of Legislators instituting a policy of the County of
Westchester regarding the treatment of individuals relating to their citizenship or immigration
status.

Since the proposed act does not “change the use, appearance or condition of any natural resource
or structure,” or otherwise affect the environment, with respect to the State Environmental
Quality Review (SEQR) Act, this does not constitute an action as defined in section 617.2(b) of
6NYCRR Part 617. As such, no environmental review is required.

Please contact me if you need any additional information on this matter.

DSK/cnm

cc: Andrew Ferris, Chief of Staff
Paula Friedman, Assistant to the County Executive
Debby Linhardt, Committee Coordinator, Board of Legislators
Norma Drummond, Acting Commissioner
Claudia Maxwell, Associate Environmental Planner
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ACT NO. 19 -2018

AN ACT regarding the policy of

the County of Westchester regarding the
treatment of individuals relating to their
Citizenship or Immigration Status.

BE IT ENACTED by the County Board of the County of Westchester as follows:

Section 1. Definitions:

a. Citizenship or Immigration Status means an individual’s Citizenship of the United
States or any other country and an individual’s statutory or regulatory right to reside in or
otherwise be present in the United States as determined under the federal Immigration and
Nationality Act.

b. Federal Immigration Authorities means any agency or individual employed by or
acting as an agent of the federal government and charged with enforcement of the civil
provisions of the Immigration and Nationality Act, including but not limited to, United States
Immigration and Customs Enforcement, United States Customs and Border Protection, and
United States Citizenship and Immigration Services.

c. County Law Enforcement Agencies (CLEAs) means the employees, agents and officers
of the County Departments of Public Safety, Correction, and Probation.

d. Civil Immigration Detainer/Hold Request means a request issued pursuant to 8 C.F.R.
§ 287.7, or any similar request by Federal Immigration Authorities asking CLEAS to maintain
custody of an individual currently in its custody beyond the time the individual would otherwise
be eligible for release, in order to facilitate the individual’s transfer to Federal Immigration
Authorities, its form and content, including but not limited to United States Department of
Homeland Security (DHS) Form [-247A.

e. Notification Request means a request from Federal Immigration Authorities to CLEAs
asking to be informed of the release date, time, and/or location of an individual, its form and
content, including but not limited to DHS Form [-247N.

f. Transfer Request means a request from Federal Immigration Authorities to CLEAs
asking for the transfer of an individual in custody of CLEAs to Federal Immigration Authorities,
its form and content, including but not limited to DHS Form 1-247X.

g. Judicial Warrant means a warrant based on probable cause and issued by a federal
judge as established in Article Il of the United States Constitution or a federal magistrate judge,
or a judge or magistrate of a court of competent jurisdiction. This does not include an
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administrative warrant or any other document issued or signed by employees of the Department
of Homeland Security or the Department of Justice relating solely to federal immigration law.

h. Confidential Information means any information obtained and/or maintained by
CLEAs or other County agencies or employees that has been deemed confidential by federal or
state statute or regulation, and/or relating to an individual’s sexual orientation, status as a victim
of domestic violence or sexual assault, status as a victim of a crime, status as a crime witness, or
status as a recipient of public assistance.

i. Non-Public Information means information not readily accessible by search within the
public domain and/or which requires access to government records not generally available for
public review, including but not limited to an individual’s home address, work address, email
address, past or future release dates, or income tax records.

§2.
a. Any service provided by any County agency or employee shall be made available to all
eligible individuals, regardless of Citizenship or Immigration Status.

b. When assessing eligibility for or providing services or benefits, CLEAs and other
County agencies and employees shall not inquire about or request proof of Citizenship or
Immigration Status, unless the receipt of such services or benefits is contingent upon an
Individual’s Citizenship or Immigration Status, or when required by federal or state statute,
regulation, or case law. When inquiry or request for proof regarding Citizenship or Immigration
Status is permitted under this section, such inquiry or request should be limited to that necessary
to evaluate eligibility or comply with relevant law.

c. County resources shall not be used to create an official registry of Westchester

residents for the purposes of targeted immigration profiling based on race, sex, gender identity,
sexual orientation, religion, ethnicity, or national origin.

§3.
CLEAs and other County agencies and employees shall not inquire about or investigate
the Citizenship or Immigration Status or country of birth or place of birth of an individual unless:
a. Required by federal or state statute, regulation, or case law; or
b. Permissible, as determined in Section 2; or
c. Related to the investigation of a possible non-immigration related crime; or
d. Voluntary and informed consent has been obtained from the individual.
§4.
CLEAs and other County agencies and employees shall not threaten to contact Federal

Immigration Authorities or to transmit any information about any individual’s Citizenship or
Immigration Status to Federal Immigration Authorities.
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§5.

CLEAs and other County agencies and employees shall not use County facilities, funds,
personnel or other resources for detecting or apprehending individuals based solely on their
actual or suspected Citizenship or Immigration Status.

§6.
CLEAs shall not stop, question, interrogate, investigate, or arrest an individual based
upon any one or more of the following:

a. Actual or suspected Citizenship or Immigration Status; or
b. Actual or suspected country of birth; or

c. Existence of an administrative warrant, or Civil Immigration Detainer/Hold Request in
the individual’s name.

§7.
a. CLEAs shall not communicate with Federal Immigration Authorities about an
individual unless:

1. Required by federal or state statute, regulation, or case law; or
2. Related to the investigation of a possible non-immigration related crime; or

3. There is probable cause to believe that an individual has illegally re-entered the
Country after a previous order of removal or return as defined by 8 U.S.C. § 1326,
and the individual has been convicted at any time of a felony under New York
State Penal Law, or federal crime or crime under the law of another state, either of
which would constitute a predicate felony conviction; or

4. There is probable cause to believe that the individual has or is engaged in
terrorist activity.

b. Subsection (a) does not govern the sending or receiving of information regarding the
citizenship or immigration status, lawful or unlawful, of any individual.

§8.

Nothing in this Act prohibits any CLEAs or other County agencies or employees from
sending to or receiving from any local, state, or federal agency — as required by 8 U.S.C. § 1373
— information regarding an individual’s Citizenship or Immigration Status.

§9.

CLEAs and other County agencies and employees shall not provide Federal Immigration
Authorities with access to any County equipment or area not available to the general public,
unless required by exigent circumstances.
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§ 10.

a. Except as provided in Section 7, the CLEAs and other County agencies shall not
permit Federal Immigration Authorities to interview an individual in County custody for the sole
purpose of enforcing federal immigration laws without a Judicial Warrant or the voluntary and
informed consent of the individual, and if any such interview shall take place, the individual
shall be provided with the opportunity to have legal counsel present.

b. CLEAs and other County agencies shall not permit Federal Immigration Authorities to
interview an individual in County custody relating to criminal matters without providing the
individual in County custody with the opportunity to have legal counsel present.

c. To properly implement this section, CLEAs and other County agencies shall develop
written materials to notify individuals in County custody that any such interviews with Federal
Immigration Authorities are voluntary, and that the individual may decline to be interviewed or
choose to be interviewed only with legal counsel present. Such notice shall be displayed through
signage, included in the Department of Correction’s inmate handbook, and an information sheet
to this effect provided to the individual before being presented to Federal Immigration
Authorities. All such documents shall be preapproved by the Board of Legislators, and made
available in English, Spanish, Portuguese, French, Haitian Creole, Italian, and any other
language spoken by at least 5% (five per cent) of the County population based on the most recent
census.

d. Additionally, all individuals in the custody of the Department of Correction shall be
notified of the following:

i. that information about the individual may be transmitted to one or more Federal
Immigration Authorities;

ii. that the individual has the right to remain silent and refuse to speak to Federal
Immigration Authorities;

iii, that the individual has the right to consult an attorney at the individual’s
expense before contact with Federal Immigration Authorities; and

iv. that anything the individual communicates to Federal Immigration Authorities
may be used against them.

§11.
a. CLEAs and other County agencies and employees shall not delay an individual’s
release from custody because of any one or more of the following:

1. An individual’s actual or suspected Citizenship or Immigration Status, place of
birth, or country of birth; or

2. A Civil Immigration Detainer/Hold Request; or
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3. A request from Federal Immigration Authorities for Notification about, transfer
of, detention of, or interview of an individual.

b. CLEAs and other County agencies and employees shall not Detain or Transfer an
individual based upon a Civil Immigration Detainer/Hold or Transfer Request from Federal
Immigration Authorities, unless accompanied by a Judicial Warrant.

c. CLEAs and other County agencies and employees shall utilize the same booking,
processing, release, and transfer procedures, policies, and practices of that agency for all
individuals, regardless of any individual’s actual or suspected Citizenship or Immigration Status,
place of birth, or country of birth.

§12.

Upon receipt of a Civil Immigration Detainer/Hold Request, Notification Request,
Transfer Request, or an interview request from Federal Immigration Authorities for an individual
in the custody of CLEAS, they shall provide the individual named therein with written
notification that the request has been made and a copy of that request. The notification
document shall be drafted and made available pursuant to the procedures set forth in Section
10(c).

§ 13.

CLEAs and other County agencies and employees shall not perform the duties of Federal
Immigration Authorities, engage in the enforcement of federal immigration law, or accept
requests by Federal Immigration Authorities to assist in the enforcement of federal immigration
laws,

§ 14.

CLEAs and other County agencies and employees shall not use County facilities, funds,
personnel, or other resources for the detention of individuals detained by Federal Immigration
Authorities.

§ 15.

a. All CLEAs shall provide prompt written notice to the County Board of any changes in
policy or practice regarding interactions with Federal Immigration Authorities relating to civil
immigration matters. Within 30 days of its submission to the Board of Legislators, such notice
shall be made available to the public on the County’s official website and the County Board
website.

b. All CLEAs shall provide their respective procedures regarding implementation of this
Act to the County Board of Legislators and County Human Rights Commission, for
dissemination to the public.

§ 16.

The provisions of this Act are severable. If any provision of this Act or its application is
held invalid, that invalidity shall not affect other provisions or applications that can be given
effect without the invalid provision or application.
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§17.

Nothing in this Act shall be construed as creating in any individual a private right of
action; however, this Section does not affect an individual’s ability to utilize CLEAS’ and other
County agencies’ administrative complaint procedures.

§ 18.
This Act shall become effective sixty (60) days after adoption.



STATE OF NEW YORK )

N’

sS.
WESTCHESTER COUNTY )

I HEREBY CERTIFY that | have compared the foregoing Act, Act No. 19 -
2018, with the original on file in my office, and that the same is a correct transcript
therefrom, and of the whole, of the said original Act, which was duly adopted by the
County Board of Legislators, of the County of Westchester on March 12, 2018, and
approved by the County Executive on March 13, 2018.

IN WITNESS WHEREOF, | have hereunto set
my hand and affixed the Corporate Seal of said
County Board of Legislators on this 16" day of
March, 2018.

76/444- o~

Malikw _

The Clerk of the Westchester County
Board of Legislators

County of Westchester, New York




